IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ALEXI S TELESFORD : ClVIL ACTI ON
VS.

NO. 03-6675
CHERYL J. STURM

MVEMORANDUM AND ORDER

JOYNER, J. December 2, 2004

Def endant, Cheryl J. Sturm Esquire, has filed a notion
pursuant to Fed. R CGiv.P. 12(b)(6) for dismssal of all of the
plaintiff’s clains against her in this | egal mal practice action.
For the reasons which follow, the notion shall be granted.

Factual Backgr ound

On June 11, 1990, the plaintiff, Alexis Telesford, was
convicted of distribution and conspiracy to distribute heroin and
cocai ne, and racketeering and interstate travel in aid of a
racketeering enterprise followwng a jury trial in the United
States District Court for the District of Delaware. He was
thereafter sentenced to 327 nonths’ inprisonnent and his judgnent
of conviction and sentence were affirnmed by the U S. Court of
Appeals for the Third Grcuit on February 7, 1991. Sonetine in
1996, Plaintiff contacted the defendant, a crimnal defense
attorney, about filing a notion on his behalf under 28 U. S C

82255 (seeking a wit of habeas corpus) to attack his conviction



and sentence.

Al though it is unclear when Plaintiff actually retained the
def endant, the conplaint alleges that while Defendant was in the
process of preparing the 2255 notion, Congress enacted a | aw that
required crimnal defendants to file their habeas corpus notions
w thin one year of the date on which their convictions becane
final or wwthin one year of the newlaw s effective date. Thus,
Plaintiff avers, sonmeone in his position whose conviction becane
final before the new |l aw was effective, had until April 24, 1997
to file a Section 2255 notion. Although Plaintiff contends that
he “vehenently urged defendant to be sure his notion was filed
before this now known expiration date, Defendant nonet hel ess
failed to pronptly file the said notion causing the district
court to deny it as untinely even though it was received by the
court on April 24 or 25, 1997.” (Conplaint, s 7-8) “Because of
defendant’s negligence in tinely filing the notion as advi sed,
Plaintiff forever lost his opportunity to challenge his
conviction and sentence,” and it is on this basis that he has
brought this |egal mal practice action agai nst Defendant Sturm
(See Conplaint, § 9). Plaintiff seeks damages in the anount of
$76, 000— conpri sed of the $9,800 in attorney fees paid for
Def endant’ s representati on and $66, 200 for danmages for |oss of
his right to ever attack his conviction. Defendant now noves to

di sm ss the conplaint on nunmerous grounds, including |ack of



jurisdiction, failure to state a claimupon which relief may be
granted and as barred by the statute of |[imtations.

St andards Applicable to Rule 12(b)(6) Mbtions

It has long been the rule that in considering notions to
di sm ss pursuant to Fed. R Gv.P. 12(b)(6), the district courts
must “accept as true the factual allegations in the conplaint and
all reasonable inferences that can be drawn therefrom” Allah v.
Seiverling, 229 F.3d 220, 223 (3d Cr. 2000)(internal quotations

omtted). See Also: Ford v. Schering-Plough Corp., 145 F. 3d 601,

604 (3d Gr. 1998). A notion to dismss may only be granted
where the allegations fail to state any clai mupon which relief

may be granted. See, Mirse v. Lower Merion School District, 132

F.3d 902, 906 (3d Gr. 1997). The inquiry is not whether
plaintiffs will ultimately prevail in a trial on the nmerits, but
whet her they should be afforded an opportunity to offer evidence

in support of their claims. |In re Rockefeller Center Properties,

Inc., 311 F.3d 198, 215 (3d Cir. 2002). Dy smssal is warranted
only “if it is certain that no relief can be granted under any

set of facts which could be proved.” Klein v. General Nutrition

Conpanies, Inc., 186 F.3d 338, 342 (3d Gr. 1999)(internal

guotations omtted).
It should be noted that courts are not required to credit
bal d assertions or |egal conclusions inproperly alleged in the

conplaint and that |egal conclusions draped in the guise of



factual allegations may not benefit fromthe presunption of

truthfulness. |In re Rockefeller, 311 F.3d at 216. A court may,

however, | ook beyond the conplaint to extrinsic docunents when
the plaintiff’s clainms are based on those docunents. GSC

Partners, CDO Fund v. Washington, 368 F.3d 228, 236 (3d G

2004); In re Burlington Coat Factory Securities Litigation, 114

F.3d 1410, 1426. See Also, Angstadt v. M dd-Wst School

District, 377 F.3d 338, 342 (3d Cr. 2004). Moreover, although
normal ly an affirmative defense required to be asserted in an
answer, Third Crcuit law permts a statute of limtations
defense to be raised by 12(b)(6) notion if the tinme alleged in
the statenment of a claimshows that the cause of action has not

been brought within the statute of limtations. Robinson v.

Johnson, 313 F.3d 128, 135 (3d G r. 2002), citing Hanna v. U S

Veterans Adm n. Hospital, 514 F.2d 1092, 1094 (3d Cr. 1975).

“I'f the bar is not apparent on the face of the conplaint, then it
may not afford the basis for a dism ssal of the conplaint under

Rule 12(b)(6).” 1d., quoting Bethel v. Jendoco Constru. Corp.

570 F.2d 1168, 1174 (3d Cir. 1978).

Di scussi on

Legal nal practice clainms in Pennsylvania can sound in either
trespass (negligence) or assunpsit (contract). Guy V.
Li ederbach, 501 Pa. 47, 55, 459 A 2d 744, 748 (1983). A | egal

mal practice claimunder a trespass theory requires a plaintiff to



prove, inter alia, that an attorney failed to exercise the

ordinary skill and know edge expected of an attorney. |gbonwa v.

Caneron, Cv. A No. 03-5407, 2004 U.S. Dist. LEXIS 2128 at *4-5

(Feb. 2, 2004), citing Sherman Indus., Inc. V. Goldhamrer, 683

F. Supp. 502, 506 (E. D. Pa. 1988). To sustain a claimof |egal

mal practice in assunpsit, a “plaintiff nmust show that the | awer
failed to follow the client’s specific instructions or otherw se
breached a specific provision of the contract and may not rely
upon evi dence that the |l awer nerely breached the general, non-

contractually created duty of care.” Id;, Wlliams v. Sturm 110

F. Supp. 2d 353, 357-358 (E.D. Pa. 2000), quoting Svarzbein v.

Saidel, 1999 U S. Dist. LEXIS 14516, 1999 W 729260 at *9 (E. D
Pa. Sept. 10, 1999).

O course, it is the nature of the plaintiff’s asserted
i njury which governs which statute of limtations applies in a

particul ar mal practice case. Garcia v. Community Legal Services

Corp., 362 Pa. Super. 484, 524 A 2d 980, 982 (1987). An action
in assunpsit for breach of an oral contract is subject to the
four-year statute of limtations under 42 Pa.C S. 85525 whereas
the two-year statute applies to actions in trespass for

pr of essi onal negligence. 1lgbonwa, 2004 U S. Dist. LEXIS at *4.
See Also, 42 Pa.C S. 85524. For a witten contract, the

[imtation period is six years. Bailey v. Tucker, 533 Pa. 237,

254, n. 17, 621 A 2d 108, 116, n.17 (1993); 42 Pa.C S. 85527.



Under the | aw of Pennsylvania, it is the duty of one asserting a
cause of action against another to use all reasonable diligence
to informhinself properly of the facts and circunstances upon
which the right of recovery is based and to institute the suit

within the prescribed statutory period. Trice v. Muzenter, 356

Pa. Super. 510, 516, 515 A . 2d 10, 13 (1986). “Thus, the statute
of limtations begins to run as soon as the right to institute

and maintain a suit arises.” [d., quoting Pocono International

Raceway, Inc. v. Pocono Produce, Inc., 503 Pa. 80, 84, 468 A. 2d

468, 471 (1983).

In this case, while he avers that “[t]his is a civil |egal
mal practice action brought agai nst defendant pursuant to the
theory of ‘Assunpsit,’” Plaintiff also alleges that the defendant
was negligent in failing to tinmely file the 2255 notion. Thus it
appears that the plaintiff is asserting | egal mal practice under
bot h negligence and contract theories. The conplaint further
avers that Defendant filed the 2255 notion on April 24, 1997 but
that it was denied by the U S. District Court as having been

untimely filed.* Although Plaintiff fails to allege when he

1 Al though the the Antiterrorismand Effective Death Penalty
Act of 1996 (“AEDPA’) did not specifically state as nuch, the
Third Grcuit has inplied fromthe statute a one-year grace
period for those petitioners whose convictions becane final
before the effective date of AEDPA. Under that one-year grace
period, those prisoners had until April 23, 1997 to file habeas
corpus petitions in the district courts. Nara v. Frank, 264 F.3d
310, 314-315 (3d Gir. 2001); Burns v. Mrton, 134 F.3d 109, 111
(3d Gr. 1998).




| earned that his notion for habeas relief had been rejected as
untinmely, he asserts that Ms. Sturmwas still working for him as
of July 10, 1998. Accordingly, giving Plaintiff the benefit of
the doubt that the limtations period began running on that date,
his conplaint in this case was not filed until Decenber 11, 2003
and thus clearly falls outside the two and four-year statutes of
[imtations applicable to negligence and oral contract actions.
Hence, to the extent that M. Telesford is claimng |egal

mal practice under these theories, those clains are clearly tine-

barred. ?

2 W further find that the plaintiff’s conplaint fails to
state a clai mupon which relief my be granted against this
def endant under a trespass theory. To bring a |egal mal practice
cl aimagainst a crimnal defense attorney resulting from
representation in crimnal or habeas corpus proceedings, a
plaintiff nmust plead and prove the follow ng el enents:

(1) the enploynent of the attorney;

(2) reckless or wanton disregard of the defendant’s interest
on the part of the attorney;

(3) the attorney’s cul pabl e conduct was the proxi mate cause
of an injury suffered by the defendant/plaintiff, i.e., “but
for” the attorney’s conduct, the defendant/plaintiff would
have obtained an acquittal or a conplete dism ssal of the
char ges;

(4) as aresult of the injury, the crimnal
defendant/plaintiff suffered damages.

Moreover, a plaintiff cannot prevail in an action in crimnal
mal practice unless and until he has pursued post-trial renedies
and obtained relief which was dependent upon attorney error.
Bailey v. Tucker, 533 Pa. at 250, 621 A 2d at 114-115; Hull v.

7



We further find that M. Telesford's claimthat Ms. Sturm
breached a witten contract with himalso cannot stand in this
Court. Under the Pennsylvania Suprenme Court’s decision in Bailey

v. Tucker, supra. (which we find has application in habeas corpus

proceedi ngs in accordance with the decisions in Wllians v.

Sturm Hull v. Mallon, both supra., and Sanple v. Dugan, GCv. A

No. 00-CV-2022, 2000 U.S. Dist. LEXIS 9971 (E.D. Pa. July 19,
2000)) the anmount of recoverabl e damages brought under the
assunpsit theory in crimnal legal nalpractice actions is |imted
to the anount actually paid for the | egal services plus statutory

interest. See, Bailey, 533 Pa. At 252. The anount of |egal fees

clainmed here is $9,800 and thus, even adding interest at the
statutory rate of 6% the conplaint clearly fails to plead the
m ni mum anmount of damages required to maintain diversity
jurisdiction. Accordingly, we shall dismss the conplaint in
this matter inits entirety.

An order foll ows.

Mallon, Cv. A No. 00-CV-5698, 2001 U S. Dist. LEXIS 12758, at
*5 (E.D. Pa. Aug. 21, 2001); WIllianms v. Sturm 110 F. Supp.?2d at
358-359. As M. Telesford s conplaint fails to allege either

t hat he woul d have obtai ned an acquittal or a conplete dism ssal
of the charges against himor that he has succeeded in obtaining
post-trial relief that was dependent upon attorney error, we
conclude that the conplaint fails to state a clai mupon which
relief may be granted.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALEXI S TELESFORD : ClVIL ACTI ON
VS.

NO. 03-6675
CHERYL J. STURM

ORDER

AND NOW this 2nd day of Decenber, 2004, upon
consi deration of Defendant’s Mdtion and Revised Mtion to D sm ss
the Plaintiff’'s Conplaint and Plaintiff’s Cross-Mtion in
Qpposition to Defendant’s Motion to Dismss Conplaint, it is
hereby ORDERED t hat Defendant’s Mtions are GRANTED, Plaintiff’s
Cross-Motion in Qpposition is DENIED and the Plaintiff’s
Conplaint in this matter is DISM SSED for the reasons set forth

in the precedi ng Menorandum Qpi ni on.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




